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The Spanish Constitutional Court limits the concept of public
policy in the annulment of arbitration awards and endorses the
autonomy of the parties’ will as inherent to arbitration.
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SUMMARY. - I. The Arbitration Procedure. Il. The Procedure for the Nullity of the Award. Ill.- The
Appeal for Protection before the Constitutional Court (Amparo). IV.- Relevance of the Ruling by the
Constitutional Court nationally and internationally.

With this ruling dated June 15, 2020, the Spanish Constitutional Court (1st Chamber) has accepted an
Appeal for Protection against an Order and Ruling issued in Proceedings to set aside an arbitral award
No. 63/2016, heard by the Civil and Criminal Chamber of the High Court of Justice of Madrid. The de-
cision, which has already been commented in a number of national and international media, not only
validates the autonomy of the parties in arbitration proceedings, which is precisely what the interested
parties initially wanted, but also limits and defines the concept of public order in validating the annul-
ment of an award, defending the principle of minimum judicial intervention.

I. ARBITRATION PROCEDURE

The arbitration procedure was initiated by a landlord, in response to the non-payment of rent by their
tenants, on April 20, 2016 before the Asociacién Europea de Arbitraje Court, in Madrid, appointed by
the Parties to the Arbitration Convention, bringing an eviction action in addition to the claim for the
amount of rent due.

Following the admission of the claim and the appointment of the arbitrator, Mr. Rafael lllescas Rojas,
the Respondent was notified and granted a period to respond.

The claim was challenged in the arbitration proceedings by the defendants’ lawyer Mr. José M2 Prados
Barral (who also defended the interests of the defendants in the Nullity Action), alleging that the dwe-
lling suffered from defects due to dampness caused by leaks in the heating circuits, and that the rent had
been withheld in partial compensation for the damages suffered due to the state of the dwelling.

In dealing with the additional arguments, the parties reiterated those made in their main submissions.
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The Arbitration proceedings concluded with an Award dated 20 June 2016, as follows:

Consequently, further to the above, the Sole Arbitrator decides to uphold the claim filed by the CLAI-
MANTS! against the DEFENDANTS and, by virtue thereof, agrees:

One. - To declare terminated the lease of housing signed by the parties on June 1, 2014, due to non-pay-
ment, among other obligations, of specific monthly rent instalments.

Two. - To oblige the DEFENDANTS to vacate the rented property within a maximum period of one month
from the date of notification of this Award. Otherwise, declare the immediate eviction from the same.

Three. - To order THE DEFENDANTS to pay THE CLAIMANTS the sum of 2,100 Euros, by way of overdue
rent, plus the interest provided in Article 576 of the LEC as from the date of this Award.

Four. - To order the Respondents to pay the Claimants the amount of the rent due from the date of the
arbitration claim until the date of the effective eviction of the leased property, plus the interest provided
in Article 576 LEC, from their respective due dates. The basis for settlement for its future determination
in the execution phase in accordance with the provisions of Article 712 and following of the LEC is the
monthly amount of 600 euros.

Five. — To award the payment, against the DEFENDANTS, of the amount due for water facilities, which
amounts to 172.80 Euros.

Six. - To order the DEFENDANTS to pay the arbitration costs of the amount of 1,487.54 Euros.

Correct notification of the Award is recorded as of June 22, 2016.

Il. RECOURSE AGAINST THE AWARD

On October 10, 2016, the successful party was notified of the Recourse against the Award, which reques-
ted the Award be set aside “on the grounds that the arbitration clause of the European Association of
Arbitration is null and void” pursuant to Article 41. a) of the Arbitration Law 60/2003 of 23 December?,
“as, among others, arbitration clauses for submission to any other than consumer arbitration are abusive
in nature, except in the case of institutional arbitration bodies created by legal regulations for a specific
sector or case; art. 90 of RDL 1/2007 of 16 November)”.

Mr. Jesus Maria Santos Vijande was appointed as the reporting judge.

The position was defended by stating that the arbitration defendants met the condition of consumers,
and the claimants were “professional landlords”, who imposed on the tenants the signing of a stereo-
typed arbitration clause.

The final plea was “That the arbitration award issued on June 20, 2016, by the European Association of
Arbitration and notified on June 21, be declared null and void, as provided for in Article 41.1.a) of Law
60/2003, of December 23”. This was the only reason provided.

1. The names of Claimants and Defendants are withheld in compliance with the data protection regulation
2. Hereinafter AL.
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On November 8, 2016, Ms Ana M. Barriga Vega, Counsel to the Defendants in the Recourse alleged:
(i) that there were new facts not alleged in the arbitration phase and that therefore Article 22 of Law
60/2003 of December 23, 2003 on Arbitration was being infringed, and that the opportunity to intro-
duce it had, therefore, been lost in accordance with Article 6 AL, (ii) what was the only reason provided
regarding the alleged “Abusive Clause” stated that the clause “inserted in the contract, is clear and preci-
se, not misleading, of the same format as the one used to agree the monthly rent, as well as the duration
of the contract and the rest of the stipulations, and not imposed on the tenant”. It was also stressed that
the existence of an unfair clause was not exposed within the arbitration procedure, and that therefore
the arbitrator was deprived of discussing the validity or otherwise of the agreement. Thus, in application
of Article 9 LA, its existence and validity would also be valid, since the Respondents to the arbitration
participated in the arbitration proceedings with no objection. (iii) Finally, the status of the Lessor as pro-
fessionals in the sector was refuted, supported by their working history in which they were recorded as
employees.

In Order dated 11 November 2016, the amount of the proceedings was fixed, and a period of 10 days
was granted for additional evidence, with the Invalidity Claimant requesting different means of evidence.
In Order dated December 16, 2016, the evidence requested by the Parties was considered partly rele-
vant, the arbitration file to be compiled, and the Hearing was announced without specifying a date.
The hearing was scheduled for February 14, 2017.

In Order dated January 31, 2017, the Chamber, after receiving the arbitral file, decided to introduce a
new possible reason of its own for setting the Award aside, based on Public Order Article 41.1.f) LA. in
support of which public documents brought in other proceedings were included in the file, together with
the testimony of the Parties. Such evidence had not been requested by either of the parties. The Res-
pondent filed an appeal against the Order because, succinctly, it considered that the general provisions
on evidence contained in the Ley de Enjuiciamiento CiviP (Law of Civil Procedure) were being infringed,
and that the Court could be becoming both “judge and interested party”, introducing a motive that was
not sought by the Claimant while providing evidence to the proceedings that had not been requested.

Meanwhile, an out-of-court settlement was reached between the Parties whereby the tenants handed
over the keys to the owners and paid the landlords the amount of 4,871.77 Euros.

The existence of the agreement was notified, and the termination was requested to the TSIM* in a joint
letter requesting its approval on February 10, 2017. The Court requested the Parties to provide a Special
Power of Attorney specifying the procedure by which they intended to withdraw.

The Appeal against the Order dated January 31, 2017 was dismissed by another order dated March 22,
2017 mainly on the grounds that “an evidentiary initiative that in no way contradicts Article 282 of the
LEC, but is a logical and natural consequence of the duty to act ex officio that the Law imposes on the
Court (Article 41.2 LA). It is not a question, of course, of the Chamber being empowered to conduct a
prospective and indiscriminate investigation into facts that might lead to the nullity of the arbitration
award; far from it. It is a matter, as clearly stated in the Order and which the party has omitted, of veri-
fving or corroborating the existence of facts alleged by the parties or that are followed by actions taken
in the case - in this case, uncontested documentary evidence contributed to the process at the request of
both parties - and it is, in addition, a matter of the duty of the Chamber, further to Article 14 EC, of being
aware of its own precedent — of both fact and law -, to explain whether it upholds it or not in subsequent
cases that may be revealed as analogous to those already resolved “FJ3¢.

3. Hereinafter LEC
4. Tribunal Superior de Justicia de Madrid (High Court of Justice of Madrid)
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The same Order set a new trial date for April 26, 2017, and the parties jointly requested that it be sus-
pended, since they had already reached an Out-of-Court Agreement, and therefore considered that it
was not appropriate. The Parties, in parallel, again request the termination to the Court, now attaching
the specific powers of attorney required to the proceedings by Decree, and a clarification was requested,
since the request for Termination had not been resolved.

In response, the hearing scheduled for April 26, 2017 was maintained, but was not attended by either
of the Parties, since, as far as they were concerned, there was nothing to discuss, nor to debate, there
was no legal protection sought by either of them at that time.

On 7 April 2017, the Order for which protection was also requested was issued, and with the Dissen-
ting Vote of H.E. the President of Chamber, Mr. Francisco Javier Vieira Morante, based on Public Order,
stated “In other words, once a proceeding for the annulment of an arbitration award has been initiated,
the parties cannot bring an stay of the proceedings, by which they would be depriving the Court of the
exercise of an unavoidable competence: to verify whether or not there is a breach of interests so general
that the Law does not empower, but rather imposes on the Court the duty to safequard them ex officio.
Not understanding it in this way, we insist, would be tantamount to making void the provision of Article
41.2 LA of its content, which cannot be left to the will of the parties” FJ22.

In accordance with the thesis of the majority of the Tribunal, the desire to dispose of the object of the
proceedings by the annulment of the Award ends at the very moment when the annulment is requested.

On his part, the President of the Chamber stated his dissenting vote, considering that the will of the
parties to dispose of the object of the lawsuit will only have limits when it is established by law, in accor-
dance with Article 19 LEC. He stated that “The unavailability of a claim for annulment of an award is a
legal construct which has no express legal support” and, “The acceptance of the right of disposition by
the parties to proceedings where an action for annulment of the arbitral award is exercised is apparently
unanimous in the resolutions issued by the Courts that have been competent to hear these disputes over
time (no resolution to the contrary is located in case law databases). This Chamber has ruled in favour
of accepting the settlement, on four occasions, where an action for annulment of an arbitral award was
brought”.

A nullity of proceedings was requested against the aforementioned Order dated April 7, 2017, further
to Article 241.1 LOPJ® and 228 of the LEC, alleging the infringement of the effective judicial protection
provided in Article 24.1 of the Spanish Constitution, as well as Articles 9.1 and 117.1 of the EC, 1.19.1
and 22.1 of the LEC and Article 7 of the LOPJ. After transferring such request to the counterpart of the
Nullity of Actions, it accedes.

The Stay of Proceedings is rejected in Order dated 3 May 2017, upholding the reasons set out in the
challenged Order of 7 April 2017.

Judgment 33/2016 was issued on 4 May 2017, upholding the recourse against the award, not on the
grounds alleged by the applicant, but on the grounds introduced by the Chamber of its own accord, i.e.
infringement of public policy.

The ruling was also challenged on the grounds of nullity of the proceedings, which were dismissed wi-
thout going into the merits.

5. Organic Law on the Judiciary.
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lll. APPLICATION FOR AMPARO BEFORE THE CONSTITUTIONAL COURT

In response to the Order dated May 3, 2017 and the following Judgment 33/2017 of May 4, 2010, the
Defendant filed an Appeal for Protection before the Spanish Constitutional Court®.

The main allegation in the Appeal was an infringement of the principle of the autonomy of the will of
the parties in civil proceedings, by which the possibility of the parties to dispose of the subject matter of
the proceedings was limited. The main reason given in the Order, and thus, also, in the Judgment, was
that by ruling on a litigious issue that no longer existed due to the will of the parties, the rule of audi
alteram partem had been infringed. The main argument was the violation of the constitutional right of
the parties to dispose of the object of the proceeding based on the alleged infringement of Public Order,
as an expression of the principle of effective judicial protection contained in Article 24.1 of the Spanish
Constitution’.

It was also stressed that both the termination and the various incidents raised during the nullity procee-
dings had been made jointly by both parties, and that both parties together had made their disposition
to terminate the proceedings known, a desire that was all the more evident, taking into account that
neither party had responded to the notification set for 26 April 2017.

The Appeal for Protection numbered Appeal n2 3130-2017, by the First Section of the Second Chamber
of the Constitutional Court was admitted on June 4, 2018.

The Public Prosecutor’s Office stated that the appellant’s allegations of several infringements must be
considered a single complaint, regarding the free disposition of the proceedings by the parties, which
had been restricted by the Court’s position. It also criticized the challenged decisions, since in its view
the one that deserved protection was the Order of 7 April 2017. The Public Prosecutor’s Office maintai-
ned “..we believe, as do the appellants, that the issue affects the very core of the position of the parties in
the proceedings, as much as the principle of equality, for example, since the ownership of the procedural
action not only entails the exclusivity of the power to exercise it, but also covers its availability throughout
the proceeding, and if depriving the exercise of the action implies a violation of reinforced legal protec-
tion, so does preventing free disposition during the validity of the proceeding”. The Court concluded by
granting the requested protection, declaring that the right to effective judicial protection of the appe-
llants had been violated (Article 24.1), and reinstated the appellants’ rights by declaring the orders of
April 4 and May 3, 2017 null and void.

Having read the submissions by the Appellant and the Public Prosecutor’s Office, the Constitutional
Court sets 15 June 2020 as the date for the deliberation, vote and decision.

The Ruling. From page 18 onwards, it sets out the reasons why it will finally accept the appellant’s claims:
Regarding the Disposability by the Parties in Civil Procedure:

“Ordinarily, civil proceedings respond to the initiative of those who consider that judicial protection is
necessary in accordance with their rights and legitimate interests”,

6. We must not forget that, further to the Spanish Arbitration Law, appeals against rulings by the Civil or Criminal Courts of
the Tribunal Superior de Justicia in Arbitration Award Annulment Actions are not allowed.
7. Hereinafter CE
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It is true that the natural form of termination of civil proceedings is by way of a decision handed down
as a result of an adversarial debate between the parties, which presupposes that the conflict persists
until the end of the proceedings. However, as a result of this power of disposition of the parties, which is
enshrined in the principle of disposition, the proceedings may be terminated before a decision is handed
down by means of a judicial ruling which, without going into the substance of the case, reflects the will of
the parties to put an end to it, since the legitimate interest underlying the claim for protection does not
subsist”.

[...]

In this context, this Court considers that the decision of the judicial body was contrary to the constitutio-
nal canon of reasonableness of judicial decisions, a conclusion that is further reinforced by the behaviour
of the Chamber, which not only rejected the request for dismissal, but also, as highlighted in the appli-
cation and underlined by the prosecution, it did not even make effective the tacit will of the parties to
withdraw from the case apparent in their non-appearance at the trial, thus demonstrating a pertinacity
in deciding the substance of the case which apparently went beyond the constitutional limits of the duty
of motivation and consistency.

Furthermore, we must point out that, with the doctrine that emanates from the decision being appealed,
lodging the annulment action would generate a kind of “domino effect” that would prevent the parties
from exercising their power of disposition over the proceedings. Such a solution could be admissible if the
request for annulment is based on the fact that the object of the award (in this case, the contract) regula-
tes a matter that was not susceptible to be submitted to arbitration because it affects on public order, but
this is not the case, since the public order that determines the decision refers to the violation of the right
to an impartial arbitrator, a nuance brought to the process ex officio by the Chamber itself, since the clai-
mants based the request for annulment on the abusive nature of the clause of submission to arbitration.

As for Public Order as a reason for setting aside the Award:
Referring to its Ruling 1/2018 of January 11, it first criticizes the resolutions appealed against:

The broadening of the concept of “public order” that the challenged resolutions make in order to carry
out a substantive review of the litigation by the judicial body, essentially only to the arbitrators, goes be-
yond the scope of the action for annulment and disregards the power of disposition or justice requested
by the parties to the proceedings.

It goes on to recall, further to its Ruling 1/2018 of January 11 FJ3:

Indeed, Law 60/2003, of December 23, 2003, on Arbitration, configures the arbitration institution as a
heteronomous mechanism for conflict resolution, to which the minimum intervention of the jurisdictional
bodies is inherent by virtue of and in favour of the autonomy of the will of the parties, who have decided,
by virtue of an arbitration agreement, to remove the resolution of their possible controversies from the
jurisdiction and to defer to the arbitrators the hearing and resolution of their conflicts, which from that
moment on are preserved from the juriciary by the express will of the parties”.

[..]
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For all these reasons, none of the causes for annulment provided in Article 41.1 LA can be interpreted in
a way that subverts this limitation, since the ultimate purpose of arbitration, which is none other than
to reach a prompt out-of-court settlement of a conflict, would inevitably be distorted in the event that
the arbitration decision could be reviewed on the merits” (ATC 231/1994, of July 18, F/ 3). Additionally -
contrary to what has been stated by the judicial body - that it is the doctrine of the Court of Justice of the
European Union that “the requirements relating to the effectiveness of the arbitration procedure justify
the limited nature of the review of arbitral awards and that the annulment of an award can only be ob-
tained in exceptional cases” (ECJS of October 26, 2008, case C- 168/05, Mostaza Claro).

IV. RELEVANCE OF THE CONSTITUTIONAL COURT’S RULING NATIONALLY AND INTERNATIONALLY

This ruling, together with another pending on another Appeal for Protection by Bernardo Cremadas,
was much awaited by arbitration practitioners, in view of the intention that had been concentrated in
different decisions, specifically by the Civil and Criminal Chamber of the High Court of Justice of Madrid.
A first aspect we can highlight, is that the same is issued unanimously by the Chamber, made up by six
magistrates of various specialties, thus gleaning a joint understanding by several disciplines, lead by the
Reporting Magistrate Ms Maria Luisa Balaguer Callejon.

The ruling not only resolves the question that arises, i.e., whether, once the nullity procedure has been
initiated, the parties can dispose of the object of the dispute, or whether, as the Chamber of the Madrid
High Court of Justice maintained, it is impossible in view of the obligation that the Law imposes on them
with regard to the protection of Public Order, but it also limits the concept of Public Order by limiting the
possibilities of review of the arbitration awards by the courts to very specific cases.

In this regard, the words transcribed above are all the more relevant: “ The broadening of the concept of
“public order” that the challenged resolutions make in order to carry out a substantive review of the liti-
gation by the judicial body, essentially only to the arbitrators, goes beyond the scope of the action for an-
nulment and disregards the power of disposition or justice requested by the parties to the proceedings “

This is because the Constitutional Court recalls in this ruling that a review of the substance of the award
would go beyond the scope of the annulment procedure, which belongs exclusively to the arbitrators, or
in the words of the Constitutional Court itself, the annulment action “must be understood as a process
of external control over the validity of the award that does not allow a review of the substance of the
arbitrators’ decision”.

The fact that the Constitutional Court has expressly limited and defined the concept of “public order”
and has specified the limits of the scope of the process of nullity of the award, generates greater legal
certainty in arbitration in Spain, avoiding dissenting voices with respect to positioning it as a prestigious
and relevant venue for national and international arbitration.



